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10/8/2010   

Appellant at ALJ Level 

Simon Becker, D.P.M. 

ALJ Appeal Number 

1-814718434, formerly 1-568817354 
Beneficiary (if not the Appellant)   List attached 

multiple 

ALJ Decision Date 

May 2, 2012 
Health Insurance Claim Number (HICN)* 

multiple 

Specific Item(s) OR Service(s) 

 Podiatry services 
Provider, Practitioner OR Supplier 

Simon Becker, D.P.M. 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

SafeGuard Services, LLC (SGS), a Medicare program safeguard contractor (PSC) 

conducted a postpayment audit of a sample of the provider-appellant’s claims for 

podiatry services, resulting in an extrapolated overpayment. The Part B contractor and 

the QIC upheld most of the overpayment determination on appeal. In administrative law 

judge (ALJ) appeal 1-568817354, a statistical expert for OMHA, Dr. Haller, submitted 

reports alleging flaws in the sampling methodology and insufficiencies in the sampling 

documentation.  

The Medicare Appeals Council accepted own motion review of appeal 1-568817354and 

remanded the case to the ALJ after determining the ALJ failed to provide the PSC with 

Dr. Haller’s report and Dr. Haller with the PSC’s response and did not adequately 

specify his basis for invalidating the extrapolated overpayment. The ALJ subsequently 

conducted hearings attended by representatives for the Appellant and SGS as well as 

Dr. Haller. Dr. Haller and SGS also submitted correspondence respectively challenging 

and supporting the validity of the sampling methodology. 

The ALJ subsequently affirmed his prior determination that SGS’s sampling 

methodology was statistically invalid. ALJ decision in appeal 1-814718434 at 46. The 

ALJ relied specifically on Dr. Haller’s report citing deficiencies in the reports of two SGS 

statisticians. In particular, Dr. Haller contended the statisticians failed to furnish a 

sufficient description of the process it used to obtain the sample and that they failed to 

adhere to nine steps in planning and executing a survey as outlined in William 

Cochran’s Sampling Techniques.  

The ALJ’s determination that the sampling methodology is statistically invalid is based 

on legally erroneous standards. Additionally, the preponderance of evidence does not 

support the ALJ’s decision that the sampling methodology is invalid. All information 

necessary to recreate the random sample is located in the administrative record and 



 

 

  Page 2 of 10  

 

has been furnished to the Appellant and Dr. Haller. Dr. Haller has not identified any 

missing piece of information that would be necessary to replicate the sample. Rather, 

his report cites alleged deficiencies in SGS statisticians’ discussions of sampling 

information. This simply represents an attempt to shift the burden of proof to SGS to 

demonstrate that its sample is valid. However, the Appellant bears the burden of 

demonstrating the sample is statistically invalid. HCFA Ruling 86-1. As the Medicare 

Program Integrity Manual (MPIM) (CMS Pub 100-8) makes clear, the test for 

determining the invalidity of the sample is based “on the actual statistical validity of the 

sample as drawn and conducted,” not alleged deficiencies in the contractor’s review or 

discussion of sampling procedures. MPIM, § 8.4.1.1. 

Additionally, Dr. Haller’s conclusion—endorsed by the ALJ—that that the sample is 

invalid is based almost entirely on SGS’s alleged noncompliance with nine “principal 

steps in a sample survey” outlined in Cochran’s Sampling Techniques. See Exh 29 at 4, 

also ALJ decision at 46 (“If the auditor fails to adhere to any of these nine steps, then 

the ‘methodology is statistically invalid,’ since this is the statistically valid methodology 

outlined in Cochran’s text”). Cochran’s instructions are not binding on Medicare 

contractors. Chapter 8 of the MPIM provides instructions “so that a sufficient process is 

followed when conducting statistical sampling to project overpayments.” MPIM, § 

8.4.1.1. As stated above, a challenge to “the validity of the sampling methodology must 

be predicated on the actual statistical validity of the sample as drawn and conducted.” 

Id. Moreover, sampling instructions in the MPIM do not preclude contractors from using 

other statistically valid sampling methodologies. Id. at § 8.4.1.6.  

None of the ALJ’s or Dr. Haller’s findings regarding the sampling demonstrate that the 

sample is statistically invalid or serve as a basis for voiding the extrapolation according 

to Medicare law and guidelines. 

 

Background:  

In the prior partially favorable decision in appeal 1-568817354, issued March 31, 2011, 

the ALJ found most of the claims at issue did not meet Medicare’s medical necessity 

requirements. Exh 23.1 He also found that the Program Safeguard Contractor (PSC)’s 

sample of 65 beneficiaries was “flawed, and one of the five strata of thirteen 

beneficiaries was not a probability sample…The statistical expert who determined that 

the extrapolation of the overpayment was not valid noted that the documentation 

supplied by the PSC did not identify the beneficiaries in the non-normal stratum.” Id. at 

94 on back. The Administrative Qualified Independent Contractor (AdQIC) referred the 

decision to the Medicare Appeals Council (MAC) on May 26, 2011 on the basis that the 

ALJ erroneously invalidated the PSC’s extrapolation as well as the ALJ’s failure to notify 

                                            
1
 Documentation we cite in the administrative record is located in either in the folder designated as ALJ 

Master File 4 of 4 (Exhibits 23-29) or in the folder labeled MAC Master File (ALJ decision in appeal 1-
814718434, Order of MAC Remanding Case to ALJ, MAC-1 and MAC-2). 
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the PSC of the hearing. MAC Master File, MAC-1. On June 17, 2011, The Appellant 

responded to the referral, asserting several arguments: 

 There was no good cause to reopen the claims at issue. 

 The PSC received notice that the statistical sample was being appealed. 

 The PSC’s attendance at the hearing would not have provided the PSC with an 

opportunity to cure those defects. 

 The PSC’s analysis fails to prove the distribution of the mean of the sample is 

normal. 

 The PSC failed to retain adequate data regarding the beneficiaries in each strata. 

MAC Master File, MAC-2. The Appellant supplemented its response with a report it 

received from Dr. Haller dated June 11, 2011 that also responded to our referral. Id. at 

11.  

In its August 17, 2011 remand order, the MAC determined, “The ALJ provided notice of 

the ALJ hearing that complies with the regulatory requirements of 42 C.F.R. § 

405.1020(c )(1).” MAC Master File, Order of Medicare Appeals Council Remanding 

Case to Administrative Law Judge (Order of Remand) at 9. The MAC also concluded, 

however, that the ALJ erred “in not providing notice to any CMS contractor of the pre-

hearing conference.” Id. at 10. With regard to the extrapolation, the MAC determined the 

ALJ “failed to provide the PSC with Dr. Haller’s initial written report and Dr. Haller’s 

subsequent response to the PSC’s reply. The ALJ also erred in providing Dr. Haller with 

the CD of statistical sampling information provided by the PSC, but failing to provide Dr. 

Haller [with] the PSC’s cover letter, which responded directly to the requested 

information.” Id. The MAC remanded the case to the ALJ with the following instructions: 

1. The ALJ shall provide the parties, the QIC and the PSC with notice of the hearing 

and the opportunity to participate or to join as a party. 42 C.F.R. §§ 405.1020, 

405.1022.  

2. If the PSC or a CMS contractor elects to participate in the hearing or join as a party, 

the ALJ shall provide the PSC and/or contractor with each of Dr. Haller’s written 

reports, including the report enclosed with appellant’s exceptions to the agency 

referral, and shall provide the contractor with an opportunity to respond to all issues 

identified by Dr. Haller. 

3. The ALJ shall provide Dr. Haller with all statistical sampling information in the record 

received from the PSC, which shall include, without limitation, the July 7, 2010 

correspondence from the PSC to the ALJ and the CD of statistical sampling 

information with password. The ALJ shall request that Dr. Haller provide his opinion 

on whether the statistical sample and extrapolat[ion] are valid after considering all 

relevant record evidence. The ALJ may engage another independent expert witness 

if Dr. Haller is unavailable. The ALJ may also consider whether Dr. Haller is a viable 
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independent witness in light of his apparent engagement by the appellant in 

connection with the agency referral. 

4. The ALJ shall issue a decision with findings of fact and conclusions of law that 

clearly state whether the statistical sample and extrapolation methodology as drawn 

and conducted in this case are valid. Specifically, the ALJ shall determine whether 

the contractor may extrapolate the total overpayment of individual sample claims (or 

a subset of those claims) to the universe of claims, or whether the sample 

overpayment shall be limited to the total overpayment of individual claims without 

extrapolation. 

5. The ALJ shall issue a decision providing findings of fact and conclusions of law 

based on the evidence of record. 42 C.F.R. § 405.1046(a). The ALJ shall make a 

complete record of the evidence, including all hearing proceedings. 42 C.F.R. § 

405.1042(a). The ALJ shall mark as exhibits all documents used in making the 

decision, including pagination. 42 C.F.R. § 405.1042(a)(2).  

Id. at 11-12.  

On February 12, 2012, Dr. Haller submitted a report in which he again found the 

statistical sample invalid. Exh 26. On March 2, 2012, SGS responded to the report. Exh 

27. On March 28, 2012, SGS submitted a review of its prior calculations verifying the 

correctness. Exh 28. On April 20, 2012, Dr. Haller submitted a report titled “Document 

Review” (April 20, 2012 Review) that had the subject line “Response to SafeGuard 

Services (SGS) LLC Confidential Memo to Judge Jordan R. Garelick from Cynthia 

Shen, March 28, 2012.” Exh 29.  

The ALJ held hearings on March 6, 2012 and April 18, 2012. The hearings were 

attended by representatives of the Appellant and SGS, as well as Dr. Haller, acting as 

an independent expert witness on behalf of OMHA. MAC Master File, ALJ decision at 6. 

On May 2, 2012, the ALJ issued a partially favorable decision, in which he affirmed the 

denials of most claims at issue, determined the Appellant was liable under § 1879 and 

not without fault under § 1870, determined the beneficiaries were not liable, and 

determined SGS’s sampling “did not constitute a statistically valid random sample.” 

MAC Master File, ALJ decision at 99.  

In his analysis of the statistical sampling, the ALJ relied heavily on the opinion of Dr. 

Harold S. Haller, Ph.D., particularly as set forth in his April 20, 2012 Review. Dr. Haller 

frequently furnishes reports or testimony at ALJ hearings, either as an independent 

witness for OMHA or on behalf of appellants. In the present case he was retained by the 

ALJ as an independent witness, although he appears to have independently advised the 

Appellant as well. See MAC Master File, MAC-2 at 11-15. Pertinent parts of the ALJ 

discussion of the sampling are as follows: 

Dr. Haller participated at the hearings, and was able to read and analyze the original and 

supplemental reports submitted by the PSC as well as the opinions articulated at the 

hearings. (December 16, 2010, and April 18, 2012 Hearing CD). Dr. Haller testified as an 
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independent expert on behalf of the Office of Medicare Hearings and Appeals regarding the 

validity of the statistical sampling and methodology at issue in this case. Dr. Haller was 

qualified as an expert to give his opinion on issues of statistics at the ALJ Hearing (Hearing 

testimony; Master File Exhibit 14 at 1). Dr. Haller testified at the hearing regarding his 

findings, which were also set forth in his report and supplemental reports. (Master File, 

Exhibit 29). Dr. Haller concluded that after he performed independent tests on the 

information used by the PSC, he determined that the overpayments from the sample cannot 

be extrapolated to the entire population. (MasterFile, Exhibit 29, pages 1-2). He noted that 

after reviewing an additional report which was completed by a CMS contractor, that “This 

document does not include a description of the process used to obtain the statistically valid 

random sample (SVRS) nor does it include the details necessary to recreate the random 

sample should the methodology be challenged as required in the MPIM Section 8.4.4.4.1.” 

(Master File, Exhibit 29, page 2).  

The PSC and Dr. Haller rely heavily on the strategies employed by William Cochran, author 

of Sampling Techniques. On March 28, 2012, Cynthia Shen, M.S., a statistician employed 

by SafeGuard Services,LLC, (while referencing Cochran) opined that the sample and 

extrapolation performed by SafeGuard Services were done in accordance with the Program 

Integrity Manual guidelines. (Master File, Exhibit 28, pages 9-17). However, this conclusion 

was convincingly refuted by Dr. Haller, the independent statistician expert hired by the 

undersigned. While using Cochran’s text as guidance, Dr. Haller offered a compelling 

explanation as to why the 9 Step criteria were not met. The rationale (found above at finding 

of fact number 25) concludes: Recoupment of this extrapolated overpayment should not be 

allowed for the following reason. If the auditor fails to adhere to any of these nine steps, then 

the “methodology is statistically invalid” since this is the statistically valid methodology 

outlined in Cochran’s text. SCG’s methodology is not statistically valid. Dr. Champney 

testified on 4/18/2012 that a paper written by Dr. Donna Mohr validated the extrapolation. 

But Dr. Mohr’s paper uses simulations assuming a correlation between the amounts paid 

and the amounts overpaid in each stratum with a normal error associated with this 

correlation. Moreover, Dr. Mohr’s simulations assumed sample sizes of 15 Beneficiaries per 

stratum, not the 13 used...by SOS. Because the assumptions used by Dr. Mohr are 

inconsistent with the facts associated with the audit of Dr. Becker, the reference to Dr. 

Mohr’s paper to validate the extrapolation is not valid. (Emphasis in the original). (Master 

File, Exhibit 29, pages 2-4). The ALJ finds that Dr. Haller is highly qualified in the field of 

statistics and that his expert opinion is very persuasive (more so than the opinions proffered 

by the representatives who appeared on behalf of PSC). Based on Dr. Haller’s findings as 

set forth in his report and in the hearing testimony, the ALJ finds that the statistical sampling 

and extrapolation cannot be upheld. 

MAC Master File, ALJ decision at 45-46. 

 

Applicable Law, Regulation, and Medicare Policy:  

See MAC Master File, MAC-1 at 6-8. 
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Discussion:  

This request for review addresses only the portion of the ALJ’s decision in which he 

determined the sample was statistically invalid.   

In his April 20, 2012 Review, Dr. Haller responded to a one-page letter dated March 28, 

2012 from Cynthia Shen, M.S. to the ALJ and an accompanying March 15, 2010 

summary of the sampling methodology and calculations written by Sharon Spring, M.S. 

Exh 29 at 1-4 Ms. Shen and Ms. Spring act or acted as statisticians on behalf of SGS. 

In the March 28, 2012 letter, Ms. Shen states she “reviewed the calculations referenced 

in the attached memo, dated March 15, 2010 and verified that they are correct.” Exh 28 

at 9. Dr. Haller cited multiple alleged deficiencies in the two documents and, following a 

review and application of nine “principal steps in a sample survey” as outlined in § 1.3 of 

William G. Cochran’s treatise Sampling Techniques, “indicate[d] where [he] found SGS 

to be in compliance and not to be in compliance.” Based on his review, he concluded, 

“SGS’s methodology is not statistically valid.” Exh 29 at 4. 

In his discussion of the statistical sampling, the ALJ relied heavily on the opinions of Dr. 

Haller, particularly as set forth in his April 20, 2012 Review. The ALJ found “that Dr. 

Haller is highly qualified in the field of statistics and that his expert opinion is very 

persuasive (more so than the opinions proffered by the representatives who appeared 

on behalf of PSC).” MAC Master File, ALJ decision at 46. The ALJ stated that, although 

SGS statisticians concluded the sampling and extrapolation were performed according 

to MPIM guidelines, “this conclusion was convincingly refuted by Dr. Haller.” Id. 

Specifically, the ALJ reasoned, “While using Cochran’s text as guidance, Dr. Haller 

offered a compelling explanation as to why the 9 Step criteria were not met.” Id. The 

ALJ concluded, “[b]ased on Dr. Haller’s findings as set forth in his report and in the 

hearing testimony … that the statistical sampling and extrapolation cannot be upheld.” 

Id. The ALJ’s decision regarding the sampling is based on legally erroneous standards 

for determining the invalidity of the sample. Additionally, his conclusion that the sample 

is invalid is not supported by a preponderance of the evidence.  

Arguments the Documentation is Insufficient  

Section 8.4.4.4.1 of the MPIM instructs contractors to keep “[s]ufficient documentation 

… so that the sampling frame can be re-created, should the methodology be 

challenged,” including “[a]n explicit statement of how the universe is defined and 

elements included.” Documentation should include worksheets that “contain sufficient 

information that allows for identification of the claim or item reviewed.” Id. at § 8.4.4.4.3. 

The MPIM instructs the contractor to furnish the provider with an explanation of the 

sampling methodology that includes: 

• a description of the universe, the frame, and the sample design;  

• a definition of the sampling unit,  
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• the sample selection procedure followed, and the numbers and definitions of the strata and 

size of the sample, including allocations, if stratified;  

• the time period under review;  

• the sample results, including the overpayment estimation methodology and the calculated 

sampling error as estimated from the sample results; and  

• the amount of the actual overpayment/underpayment from each of the claims reviewed. 

MPIM § 8.4.7.1. 

Dr. Haller asserted that SGS did not furnish sufficient documentation to recreate the 

sample. See, e.g., Exh 29 at 2 (“I submit that this document does not include a 

description of the process used to obtain the statistically valid random sample (SVRS) 

nor does it contain the details necessary to re-create the random sample should the 

methodology be challenged as required in the MPIM Section 8.4.4.4.1”). The ALJ cited 

this assertion in his analysis of the sampling. ALJ decision at 45-46.  

All information necessary to recreate the random sample is easily located in the 

administrative record. The original overpayment materials are contained on the CD 

labelled “Simon Becker NJ 745398” (first sampling CD).2 This CD includes the file 

“Methodology Explanation,” which describes each step in the process for defining the 

universe and frame, creating the strata, and generating the random sample from 

random number generator seeds. A second CD created for the ALJ labeled “WMM 

0812112003001” (second sampling CD) includes the sample universe on a spreadsheet 

titled “WMM 0812112003001” in a tab labeled “Payments in Frame.” By following the 

steps discussed in the “Methodology Explanation,” the size and content of each stratum 

may be reproduced. Matching the sample beneficiaries and refunds identified in the 

“CMM0812112003001 MAC Overpayment Spreadsheet” on the first CD with the 

stratum designation reproduces Table E.1 and E.2 from the “Methodology Explanation.” 

The printed “Methodology Explanation” document in Exhibit 26 reflects the revised 

payment amounts after the reconsideration decision. 

As will be discussed below, Dr. Haller’s claims regarding insufficiency of documentation 

generally address the sufficiency of discussion or explanation furnished by SGS 

statisticians (e.g., Exh 29 at 3, “there is no indication in the documentation from Ms. 

Spring that auditors received any training in how to conduct an audit”)—not whether an 

independent reviewer has sufficient documentation to replicate the sample as required 

by § 8.4.4.4.1 of the MPIM. In the entirety of sampling documentation in the record and 

made available to the Appellant, Dr. Haller has not identified any missing information 

that would preclude him from being able to replicate the sample and demonstrate that it 

is statistically invalid. To the extent the ALJ relied on the argument that SGS furnished 

insufficient documentation, his decision is not supported by a preponderance of the 

evidence. 
                                            
2
 The CDs are located in the manila folder labeled “Becker Master File 1 of 4.” The CD labeled “WMM 

0812112003001” is in a cardboard mailing envelope stamped as received by OMHA on July 13, 2010. 
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Arguments the Sample and Extrapolation are Statistically Invalid 

The ALJ’s reliance on Dr. Haller’s arguments as a basis for determining the sample is 

invalid is legally erroneous for at least two reasons. First, Dr. Haller’s April 20, 2012 

Review, which served as the basis for the ALJ’s decision, does not provide an 

independent review of the sampling data and demonstration that the sample is invalid. 

See Exh 29 at 1-4. Rather, it critiques the review of the sampling data performed by Ms. 

Shen and Ms. Spring. In particular, Dr. Haller finds the discussion of the sampling 

methodology in Ms. Spring’s report and Ms. Shen’s statement verifying the calculations 

in that report to be insufficient to demonstrate the validity of the sample. On this basis 

he concludes the sampling methodology statistically invalid. Dr. Haller cites the 

following deficiencies, to name a few examples: 

 First, Ms. Shen does not even use the term frame in her letter, which is fundamental to 

the sampling of the universe. 

 Ms. Shen says the universe [population] was sorted by dollars paid but does not identify 

the universe. 

 Ms. Shen does not provide any reference to the list of beneficiaries that make up the 

frame as the MPIM 8.4.4.4.1 requires. 

 Ms. Shen does not provide any reference to the random numbers used to identify the 

simple random samples from the five strata again as required in the MPIM 8.4.4.4.1. 

 Ms. Shen states that the calculations are correct, yet has not verified that the averages 

are normally distributed. 

 On page 2 of Ms Spring’s document the frame is defined as beneficiaries, but the 

sampling unit is not defined, a fundamental step as outlined in the nine step process 

shown below from Cochran’s text, Sampling Techniques, one of the references cited in 

the MPIM.  

 Step 5 [of Cochran’s nine steps] specifies the people who will conduct the audit, the 

expertise of the auditor, and the format in which the auditor’s results will be recorded. Ms 

Spring does not discuss this step. 

 Step 8 [of Cochran’s nine steps] involves organization of the field auditors. … There is 

no indication in the documentation from Ms Spring that auditors received any training in 

how to conduct an audit.  

Id.  

In our May 26, 2011 request for own motion review, we argued: 

HCFA Ruling 86-1 explains that statistical sampling does not deprive a provider of its right to 

challenge the sample: “Sampling only creates a presumption of validity as to the amount of 

an overpayment which may be used as the basis for recoupment. The burden then shifts to 

the provider to take the next step.” The provider can challenge the statistical validity of the 

sample, or the correctness of the determination in specific cases, in which case the 

extrapolated amount can be modified. Section 3.10.1.1 of the PIM provides that “An appeal 
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challenging the validity of the sampling methodology must be predicated on the actual 

statistical validity of the sample as drawn and conducted.” Thus, when challenging the 

validity of statistical sampling, the burden is on the challenging party to demonstrate that the 

sample is, in fact, invalid.  

MAC Master File, MAC-1 at 11. Dr. Haller’s conclusions in his April 20, 2012 Review are 

not based on missing sampling information in the record as a whole, but alleged 

deficiencies in SGS statisticians’ discussions of sampling information. This simply 

represents an attempt to shift the burden of proof to SGS to demonstrate that its sample 

is valid. As discussed above, all information necessary to replicate the sample is in the 

record and has been made available to the Appellant. That reviewers’ reports fail to 

discuss certain sampling terms or steps in the process does not demonstrate the 

sample is invalid and does not serve as a basis for voiding the extrapolated 

overpayment under Medicare guidelines. To the extent the ALJ relied on Dr. Haller’s 

contention that the extrapolation must be voided because two SGS reports fail to 

sufficiently defend, describe or discuss the sampling procedures, his decision is in error. 

The Appellant bears the burden of demonstrating the sample is statistically invalid. 

Furthermore, the MPIM is clear that the test for determining the invalidity of the sample 

is based “on the actual statistical validity of the sample as drawn and conducted,” not 

alleged deficiencies in the contractor’s review or discussion of sampling procedures. 

MPIM, § 8.4.1.1. 

Second, Dr. Haller’s conclusion in his April 20, 2012 Review that the extrapolation is 

invalid is based almost exclusively on SGS’ compliance or noncompliance with nine 

“principal steps in a sample survey” outlined in Cochran’s Sampling Techniques. Exh 29 

at 2. The nine steps as summarized by Dr. Haller are as follows: 

1. Step 1 is the definition of objectives of the survey. 

2. Step 2 is the definition of the population [universe] to be sampled.  

3. Step 3 states that all the data are relevant to the purposes of the sampling and no 

essential data are omitted.  

4. Step 4 requires that the degree of precision desired must be specified. 

5. Step 5 specifies the people who will conduct the audit, the expertise of the auditor, and 

the format in which the auditor’s results will be recorded. 

6. Step 6 is to define the Frame. 

7. Step 7 is the Selection of the Sample. 

8. Step 8 involves organization of the field auditors. 

9. Step 9 involves the summary and analysis of the data.  

Id. at 2-3. Dr. Haller then iterates, and the ALJ references, the following standard: “If the 

auditor fails to adhere to any of these nine steps, then the ‘methodology is statistically 

invalid,’ since this is the statistically valid methodology outlined in Cochran’s text.” Id. at 

4; ALJ decision at 46. Neither the ALJ nor Dr. Haller cite any legal or agency authority to 

support the novel  claim that failure to follow “any of these nine steps” renders the 

methodology statistically invalid.  
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Cochran’s Sampling Techniques, including instructions regarding sampling procedures, 

is not binding on Medicare contractors. Rather, Chapter 8 of the MPIM provides 

instructions “so that a sufficient process is followed when conducting statistical sampling 

to project overpayments.”3  MPIM, § 8.4.1.1. Additionally, as discussed above, a 

challenge to “the validity of the sampling methodology must be predicated on the actual 

statistical validity of the sample as drawn and conducted,” not the contractor’s alleged 

noncompliance with sampling instructions. Id. Moreover, sampling instructions in the 

MPIM do not preclude contractors from using other statistically valid sampling 

methodologies. Id. at § 8.4.1.6. Finally, we note that nothing in Cochran’s text supports 

Dr. Haller’s eccentric proposition that a statistician’s failure to discuss the training that 

auditors received, for example, would render the sample or sampling methodology 

statistically invalid. It is likewise clear that, in attempting to portray Cochran’s steps as 

documentary requirements necessary to uphold the validity of the sample, Dr. Haller 

has taken considerable liberties with the purpose and context of § 1.3 of Sampling 

Techniques, the stated objective of which is to “briefly describe the steps involved in the 

planning and execution of a survey.” William G. Cochran, Sampling Techniques 5 (2nd 

ed., Wiley 1963).  

For these reasons, the ALJ erred in finding SGS’s sampling methodology invalid on the 

basis that SGS auditors failed to adhere to steps outlined in Cochran’s Sampling 

Techniques in violation of HCFA Ruling 86-1 and Chapter 8 of the MPIM.  

 

  

                                            
3
 We note that § 8.4.10 of the MPIM lists Sampling Techniques as a resource. 


